called upon to resolve disputes over the status of parents and children when medical technology is used to conceive a child after the death of a parent, and it is certain that in the coming years such cases will become even more common.
An abundance of cryopreserved gametes exist, with a large portion designated for potential future use to conceive following the deaths of the gamete providers. It is increasingly common for men, for example, to store sperm for potential use by a wife or a girlfriend in the event of their deaths. Soldiers who are assigned to combat zones, men who have cancer or other terminal illnesses, or athletes and others engaged in dangerous activities might also elect to have their sperm cyropreserved. 2 Sperm harvesting, the process by which sperm is extracted following a man's death, also comprises a source of cryopreserved gametes for postmortem conception that has received public recognition. 3 In addition, advances in long-term preservation of female ova (eggs)might enable a child to be born after the death of its genetic mother. 4 Surplus cryopreserved embryos resulting from in vitro fertilization treatments during the lives of the gamete providers 5 could also be designated in a will or other legal document for potential use for postmortem conception of children following the death of the gamete providers. The availability of these gametes and embryos after death creates ample resources for the posthumous conception of children.
Until very recently, legal issues surrounding posthumous children focused on inheritance rights of a child who was conceived while the biological parents were alive with the child being born after the death of the father. The law largely deals with this problem by providing for the legal heirship of children born within the normal gestational period following the death of the father. But the development of such technologies as intrauterine insemination, in vitro fertilization, surrogacy, cryopreservation of gametes and embryos and (someday) human reproductive cloning have created the potential for an entirely different set of legal issues. These issues are not based on the birth of a child after the death of the father when the child is conceived prior to the father's death. Instead, the new reality is based on conceiving a child or implanting a preexisting embryo after the death of a genetic parent or parents. This article explores some of the evolving issues created by the use of cryopreserved gametes and embryos after the death of one or both gamete providers. 91 (2004) [providing examples of persons who might choose to cryopreserve their gametes]. Some of the time, sperm is cryopreserved for the man's own future use in the event of infertility due to illness or disease, but in the alternative, if he dies, the sperm could be made available for a surviving partner. 3 
Inheritance:
Until the development of assisted reproductive technology, a child born after the death of its genetic father was certain to be born at least within about nine months of his or her father's death. When the genetic parents were married, such an untimely death of the father had severe family consequences, leaving a widowed mother and a fatherless child. The statutory law developed a method to protect such after-born children to permit them to inherit from their deceased fathers. Such statutes operate to provide for afterborn heirs 6 or pretermitted children.
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In other words, children who are conceived during the lives of their parents, 8 even if born after the death of a parent, are protected under the laws of inheritance and are considered lawful heirs.
Inheritance issues involving the status of children who are conceived posthumously by use of assisted reproduction, however, are more legally ambiguous. Posthumous children of assisted reproduction who are born long after the death of a parent do not for the most part fit the categories of afterborn or pretermitted children conceived during the lives of their parents. As a result, children conceived posthumously through assisted reproduction may fall outside the purview of statutes originally designed to protect naturally conceived but posthumously born children.
Certainly the law should seek to protect posthumous children conceived after the death of one or both of their parents, but their inheritance rights may depend on a wide range of considerations, including legislative willingness to address such novel and often controversial issues. Absent clear legal direction, persons involved in posthumous reproduction should legally establish or disestablish familial relationships since inheritance rights historically have had their origin in legally recognized familial relationships.
Who is a Child or Issue?
As a starting point in considering the familial and legal relationships of a posthumous child we may consider a testamentary document referring to a class of beneficiaries such as "my children," "my grandchildren," "my issue," or similar descriptions. A court could construe such terms as requiring a genetic relationship between a trust settlor or testator and the posthumous child claiming to be a beneficiary. But it is also possible that a different court could construe such words to include posthumous children conceived by assisted reproduction even in the absence of a genetic relation to the testator or trust settlor. However if the testamentary document clearly manifests an intent to exclude 6 An example is § 2-108 of the Uniform Probate Code, providing at "[a]n individual in gestation at a particular time is treated as living at that time if the individual lives 120 hours or more after birth." 7 Uniform Probate Code § 2-302 [child born or adopted after execution of deceased parent's will]. 8 As used here the word "parent" refers to the persons who provide the gametes to produce their genetic offspring. Note that in examining assisted reproduction issues the word "parent" could also be applied in different contexts to include surrogate parents, gamete donors, embryo donors, intended parents with no genetic connection to the child etc.
persons not related by "blood," biology" or "genetics" the child conceived by the use of donor gametes and carried by a surrogate could be excluded from a share in the estate or trust.
A New York decision of first impression addressed the issue of how to interpret an intervivos trust which provided for payments of income to be paid to the "issue" or "descendents" of the settlor's children but excluded payments to "adopted" children. The question involved the status of children who had no genetic connection to the settlor. They had been conceived after the settlor's death using the sperm of the husband of the settlor's daughter (but not using the settlor's daughter's egg) and were carried to term by a gestational surrogate.
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The trust document had been executed years before either gestational surrogacy or in vitro fertilization existed. The court ruled that the exclusion of adopted children from the trust did not operate to exclude the children of assisted reproductive technology since the settlor did not intend to exclude all non-blood relatives. The settlor had provided for spouses of issue to take under certain circumstances. Further, "no language in the trusts anticipates technologies relating to birth that may be developed in the future."
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It was also relevant in the same case that the posthumous children were born in California and under the law of that state the intended parents (including the settlor's daughter) obtained a judgment of parentage of the twin children after their birth from a California court under surrogacy law and not under adoption law. The New York court ruled that the judgment was entitled to full faith and credit. Interestingly, New York law makes surrogacy contracts void and unenforceable, 11 but this did not prevent the result in this case since New York state law does allow maternity declarations and does not require an adoption proceeding following in vitro fertilization and a gestational surrogacy arrangement.
Problems similar to those addressed by the New York court are bound to arise with increasing frequency in future years. In the absence of controlling statutes courts will have to struggle to interpret the meaning of words which until the advent of assisted reproduction seemed to have unambiguous meaning. The reality is that unless and until a uniform set of statutory laws gain universal recognition the status of posthumous children of assisted reproduction will remain doubtful and probably be the subject of conflicting judicial treatment.
Inheritance, Deceased Donors and Posthumously Conceived Children:
Sperm donation is the oldest form of non-sexual assisted reproduction, and it is still an important aspect of assisted reproduction. The potential for posthumous reproduction using cryopreserved sperm has been recognized for decades. As early as 1962, an article published in the American Bar Association Journal introduced a new character to the law of future interests in the person of the "fertile decedent," 12 based on the fact that sperm could be stored for decades after the death of the sperm provider. In the absence of any controlling statutory law courts have had to struggle with the issue of who in a family has the right to control the cryopreserved sperm of a deceased person which could be used to conceive a posthumous child.
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The law governing sperm donation and intrauterine insemination are better developed and more specific in most states than those governing other reproductive technologies. Some state laws extinguish all rights and responsibilities of anonymous sperm donors, whether explicitly or inferentially.
14 Courts honor such statutes and have not compelled an anonymous donor to pay support or permitted a child to inherit from his or her genetic sperm donor father. 15 It is conceivable that a child who is the posthumous product of a deceased sperm donor could discovery the identity of the donor and make a claim to his estate. Children can easily discover an anonymous donor's identity given the increasing medical history and information required of sperm donors, the trend toward allowing children greater access to information concerning genetic parents, and the increasing ease and accuracy of scientifically establishing parentage of deceased parents by genetic marker testing. . Most provide that when a husband consents to the insemination of his wife using donor sperm the husband, not the donor, is the legal father of the child. As an example of a statute that implies that the sperm donor has no parental rights or obligations, the Massachusetts statute states that: "Any child born to a married woman as a result of artificial insemination with the consent of her husband, shall be considered the legitimate child of the mother and such husband. 93,158, 190 (1996) . 16 Id. at 193. Federal law requires genetic marker testing in certain paternity cases, but not all; 42 U.S.C. § 666(a)(5)(A) (2005) . Genetic marker testing is now universally accepted as scientifically sound, and states which have statutes protecting sperm donors from liability, an argument could be made that if a posthumous child discovers the identity of his genetic father/sperm donor, he or she would have no claim of inheritance from the donor's estate. 17 However, even the estates of anonymous donors may be vulnerable if the state has no statute clearly giving the donor's estate immunity from claims by the posthumous child. When a donor's identity is revealed, his estate may be subject to potential liability in the absence of statutory protection.
A child could also be the posthumous product of a deceased egg donor. Some state statutes only reference sperm donors and intrauterine insemination, leaving the estates of egg donors in those states potentially vulnerable to claims. The potential rights and responsibilities of egg donors are not expressly legally protected in most states, and any child who is conceived posthumously from the egg of a deceased egg donor could conceivably discover that donor's identity and make a claim to her estate.
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A child could also be the posthumous product of a crypreserved embryo, created by two deceased gamete providers. Potentially, such a child could make a claim against both genetic mother and father's estates.
The success of such claims would in large part depend on the child's status as related to the gamete providers. Relevant areas of inquiry would include whether; 1) the child already has two legal parents; 2) the gamete provider(s) provided for or excluded posthumous children in their estate planning; 3) the gametes provider(s) consented to the postmortem use of their gametes or embryos; 4) the gamete provider's estate was already administered when the claim of the posthumous child was made; 5) genetic consanguinity was proved; 6) whether the governing state has statutory law governing the inheritance rights of the posthumously conceived; and 7) whether the governing state has laws insulating gamete and/or embryo donors from such claims.
The Identity of the Gamete and Embryo Donors:
Most of the statutes governing gamete donation do not distinguish between known versus anonymous donors. Arguably, all donors, regardless of their status should be treated equally when the statute is silent as to this distinction. In the context of intrauterine insemination, however, courts have sometimes treated known sperm donors differently from anonymous donors. This could impact claims by posthumous children depending on the degree of probability shown by the results and the standard set out in a state's statute is presumed to establish paternity in the majority of states. The Uniform Parentage Act creates a rebuttable presumption of paternity when the test results show that a "man has a 99 percent probability of paternity, using a prior probability of 0.50, as calculated by using the combined paternity index obtained at the time of testing; and a combined paternity index of at least 100 to 1." Uniform Parentage Act (2000) In theory a known sperm donor might be required to support a child conceived using that person's donated sperm even if the parties had not intended to treat the donor as a parent. 21 If a legal parent-child status exists under the law between known donor and resulting child, the child would have a claim as an heir to the donor's estate.
Couples who donate their embryos to another couple (as opposed to individuals donating single gametes) also need to be wary of the potential inheritance implications as to posthumously born children. This may especially be true in an open arrangement, where all the parties are known to each other. Only a few states have statutes expressly governing embryo transfer. 22 Although limited law exists governing the legal implications of donated embryos in a few states, 23 analogies may be drawn by referencing the law governing other forms of gamete donation, such as sperm or egg donation. In states where gamete donors are protected by statute, a couple donating their embryos arguably might not be subject to potential claims against their estates from children resulting from their donated embryos. However, it is also possible that couples donating embryos might fall outside the purview of donor statutes protecting single gamete donors, when the statutes do not expressly reference embryo donors. 24 Certainly in the absence of statutes which explicitly protect embryo donors, couples who donate their embryos have no assurance that claims by posthumously conceived children created by using their embryos could not be brought against their estates.
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Although couples who donate their unused cryopreserved embryos anonymously are less likely than known embryo donors to be considered legal parents, they may have potential exposure from claims by posthumous children. Absent legislation on the 19 matter, anonymous embryo donors, like anonymous sperm and egg donors in states with no legislation on the matter, may be subject to potential claims against their estates by children resulting from their donations.
Uniform Laws and Posthumous Children:
The various uniform laws promulgated by the National Conference of Commissioners on Uniform State Law do not present a comprehensive proposal for determining rights and liabilities growing out of assisted reproduction. Some legal literature has focused on the problems resulting from the absence of comprehensive law governing posthumously conceived children. 26 However, the Uniform Probate Code, the Uniform Parentage Act, and the Restatement of Property all have some relevance in this regard.
The general rule in the United States is that a child born after the death of a parent is not an heir under the law of inheritance, unless that child was conceived naturally (i.e. by sexual intercourse).
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For this reason some states would probably deny posthumously conceived children of assisted reproduction inheritance rights in the estate of a deceased parent unless the child was born to a surviving spouse within a specific number of days after death as provided in an afterborn child statute. 28 However, since assisted reproduction now makes posthumous reproduction possible using the cryopreserved gametes of a decedent who intended or consented to having a child after death, the nature of the inquiry regarding the child's inheritance rights must be resolved in a different context from that which existed before assisted reproductive technology.
Although the Uniform Probate Code (UPC) does not provide that a posthumous child conceived by assisted reproductive technology has a right to inherit, neither does it bar such a finding. The UPC simply provides that "for purposes of intestate succession… an individual is the child of his [or her] natural parents, regardless of their marital status."
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A finding of heirship of a child conceiving using the gametes of a genetic parent who consented to the gametes being used after his or her death to conceive that person's child would seem to be consistent with this provision. 26 The Uniform Parentage Act (UPA) takes a more direct approach to the potential for posthumous reproduction created by assisted reproductive technology, at least as to a deceased person who was married at the time of death. The UPA provides that "[i]f an individual who consented in a record to be a parent by assisted reproduction dies before placement of eggs, sperm, or embryos, the deceased individual is not a parent of the resulting child unless the deceased spouse consented in a record that if assisted reproduction were to occur after death, the deceased individual would be a parent of the child." 30 The UPA requirement of consent in a record would often apparently preclude a finding of parentage, even in cases in which a man who has never executed such a record dies an untimely death, is relatively young, leaves a spouse, and post-death retrieval of his sperm is possible. This takes into account the fact that today assisted reproductive technology can be used to posthumously conceive a genetic child of a deceased person. "This Restatement takes the position that, to inherit from the decedent, a child produced from genetic material of the deceased by assisted reproductive technology must be born within a reasonable time after the decedent's death in circumstances indicating that the decedent would have approved the child's right to inherit. A clear case would be that of a child produced by artificial insemination of the decedent's widow with his frozen sperm." 34 
State Laws Defining the Inheritance Rights of Posthumously Conceived Children:
A few states, including California, Colorado, Delaware, Florida, North Dakota, Texas, Virginia, Washington, and Wyoming have statutes explicitly defining the inheritance rights of posthumously conceived children.
In Colorado, Delaware, Texas, Washington and Wyoming a deceased person is not a parent of any posthumously conceived biological child, unless he or she consented in a written record to being a parent after death. 35 In Colorado, Texas, and Washington, as long as his or her parent consented in a record, a posthumously conceived child may inherit from a deceased parent. Although there is no time limit to posthumous conception . 32 Probate transfers include both transfer of property by will and inheritance under the laws of intestacy. Transfer of property by will to a child conceived posthumously is, of course, an option outside the laws of inheritance, but a will providing for an unascertained child conceived after the death of the testator might not be effective and if effective would be akin to a gift in trust. 33 Restatement (Third) of the Law of Property, § 2.5(1) (1999) . 34 Id., Comment, 8l. The Reporter's Note indicates that the decedent's approval of the use of his sperm "would be doubtful, for example, if the decedent and his surviving spouse were in the process of divorcing when the decedent died." in these states, presumably, even though a child theoretically would have the right to inherit, if he or she is born after a parent's estate is administered, there would be nothing left to distribute. That being said, such a child might be entitled to other benefits conferred upon legal children, such as entitlement to Social Security survivorship benefits. 36 For purposes of determining parental status of a deceased gamete provider in Delaware and Wyoming, the statutes are essentially the same as the Colorado, Texas, and Washington statutes, except that the former are more inclusive as they use the term "individual" rather than "spouse." 37 Statues using the word "spouse" limit the application of the right to consent in a written record to posthumous reproduction to a deceased person who was married, whereas statutes referring to an "individual" do not limit the application to married persons. prohibition on any rights to intestate inheritance for the posthumously conceived child. The status of a gift in a will to posthumous child conceived after a testator/gamete provider's death is unknown.
Various statutes in Virginia suggest conflicting or confusing applications. In Virginia, a person who dies before his sperm or her egg is implanted to create a child is not a parent unless the person consented to be a parent in writing, or unless "implantation occurs before notice of the death can reasonably be communicated to the physician performing the procedure." 43 Another portion of the Virginia statute only addresses married couples. It provides a ten-month window for a widow to conceive a child using her decedent husband's sperm, in order for any resulting child to be considered a child of the decedent husband and his wife. 44 In applying this statute, a child conceived in the tenth month following his or her father's death would be born approximately nineteen to twenty months following the death, and still be entitled to inherit.
The potential results are confusing when applying hypotheticals to the Virginia statute as a whole. For example, because the statute appears to only address the time frame in the context of married couples, what is the status of an unmarried couple where the male partner consented to posthumous reproduction? Would the ten-month window apply? Alternatively, for a married couple where there was written consent rather than another form of consent, would the ten-month window apply? The answer is uncertain given that one portion of the statute implies that if a person consents in writing, he or she is the parent, irrespective of any time frame. To overcome any potential time limitation on conception or birth, couples in Virginia should be advised to get written consent whenever possible, in order to ensure that any posthumously conceived child will be considered the child of the decedent.
Even if a child is considered a child of the decedent under Virginia law, he or she still might not be able to inherit from the estate of an intestate decedent parent because another Virginia statute states that "a child born more than ten months after the death of a parent shall not be recognized as such parent's child for the purposes of . . ."; "(i) intestate succession . . . ." 45 Even if the posthumous child cannot inherit from the intestate parent's estate, he or she might be entitled to other benefits, such as social security benefits, or perhaps as an heir under a will.
The California statute provides that "for purposes of determining rights to property to be distributed upon the death of a decedent, a child of the decedent conceived after the death of the decedent, other than a child conceived as a result of human cloning, shall be deemed to have been born in the lifetime of the decedent, if the child or his or her representative proves by clear and convincing evidence that specified conditions are satisfied." 46 In order for the decedent's property to be distributed to the posthumously conceived child, the decedent must have consented in writing to the posthumous reproduction, and have designated a certain person to use the genetic material. 47 Further, the child must be been in utero within two years of the date of the decedent's death. 48 The California statute seems to be the most comprehensive and specific state statute governing posthumous reproduction and could serve as an appropriate model for other states to emulate.
Court Decisions Defining Parental Recognition in Posthumous Reproduction:
A decision of the Supreme Judicial Court Massachusetts prohibits the recognition of gamete donors as parents of posthumously conceived children unless certain requirements are met. These requirements include that the gamete (sperm in this case) provider affirmatively consents to posthumous reproduction before his or her death. 49 The donor must also consent to support any resulting child and his genetic parentage must be established.
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Where these requirements are met, and the elapsed period of time between the death of the parent and the conception of the child is not unreasonable, the Massachusetts courts will recognize the child as a legal heir.
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In Estate of Kolacy, a New Jersey court commented extensively on the rights of posthumously conceived children, in deciding that twins born eighteen months after the death of their father were in fact his legal heirs.
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Without specifying multiple factors to be used for determination of posthumous parentage, the New Jersey court implied that a posthumously conceived child should be able to inherit as long as the surviving parent proves that the decedent parent expressed a desire to posthumously conceive, and unless doing so would unfairly intrude on the rights of other heirs, or seriously disrupt the orderly administration of the decedent's estate. 53 In other words, in cases involving claims by posthumously conceived children to their decedent parent's estate, New Jersey employs a balancing test between competing interests to determine whether that child may inherit. 54 There is no hard and steadfast rule in New Jersey, however, as in a similar case, the court declined to rule on the status of a posthumously conceived child, noting it was a matter for the legislature and not the court. 53 Id., at 1262. 54 The court noted that "a fundamental policy of the law should be to enhance and enlarge the rights of each human being to the maximum extent possible, consistent with the duty not to intrude unfairly upon the interests of other person." Id. at 1263-1264. 55 In Estate of Kolacy the New Jersey Superior Court noted that the legal status of posthumous children should be established, even if the decedent father has no estate available for distribution. 56 This is because their status as their father's heirs would bear on their potential entitlement to take in the event that one of their father's relatives was to die intestate, or in determining their rights under wills leaving bequests to issue or children of the father. 57 Such considerations are important factors in deciding whether to pursue legal establishment of parentage on behalf of the posthumously conceived.
Issues of the kind raised in the Massachusetts and New Jersey decisions are bound to be raised in other states. Given the advances in cryopreservation and the ability to conserve gametes for many years, states must consider enacting legislation in order to safeguard the orderly administration of estates disrupted by claims from posthumously conceived children. A balance must be struck between the child's right to inherit, on the one hand, and the state's interest in the orderly administration of estates on the other, as well as the interests of prior born children.
The Social Security Cases and Posthumously Conceived Children:
Courts in two leading decisions, Woodward 58 in Massachusetts and GillettNetting 59 in the Ninth Circuit, have interpreted the Social Security Act (hereinafter "Act") as it relates to posthumously conceived children's right to inherit. Under the Social Security Act, a child is entitled to insurance benefits provided he or she is a child of an individual who dies fully insured, and the child is unmarried, under the age of eighteen and was dependent on such individual at the time of his or her death.
"Child" as defined in the Social Security Act means "the child or legally adopted child of an individual." 61 "Child" has been interpreted to mean a natural or biological child of the decedent. 62 However, a non-biological and non-adoptive child may also be deemed a child for purposes of the Act if, among other things, that child would be entitled to inherit under the law of intestacy in the state where the decedent was domiciled; the child's parents went through a marriage ceremony they believed was valid but was not; the decedent acknowledged the child as his or hers in writing, or; the decedent had been ordered by the court to support the child.
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If a child's status is disputed, the Social Security Administration may reference state intestacy law to determine whether a child is entitled to benefits.
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In that regard, some states have more favorable laws than others. For example, a child born to a civil union in Vermont is considered a child for inheritance purposes under Vermont law, and perhaps could be considered as such for Social Security survivor benefits as well. 65 Hawaii has a statute that protects the inheritance rights of children of reciprocal beneficiary relationships. 66 Children of assisted reproduction are also accorded legal protections when born to persons in a same-sex civil union in Connecticut 67 and when born to persons in a registered domestic partnership in California. 68 In Massachusetts, a child born to a same-sex married couple us entitled to the same benefits as a child born to a heterosexual couple. 69 However Federal law could create problems with affording children such legal protections because of the Defense of Marriage Act.
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In theory the federal government should look to state law to determine legal parentage (except possibly as to same-sex unions under the Defense of Marriage Act). Therefore, the inheritance rights of children conceived using the gametes of a deceased parent under state law is important. Posthumously conceived children who are entitled to inherit under the law of the state where the decedent was domiciled, should be deemed children for the purposes of Social Security. Posthumously conceived children can expressly inherit by statute or court decision, if certain conditions are met, in California, Colorado, Delaware, Florida, Massachusetts, New Jersey, Texas, Virginia, Washington and Wyoming. The only state where a statute expressly prohibits posthumously conceived children from inheriting is in North Dakota. The issue is currently not addressed in the vast majority of states. Historically, however, the Social Security Act has been construed liberally for the purpose of providing posthumously conceived children benefits. 71 The Massachusetts decision in Woodward established posthumously conceived children's right to inherit under certain limited circumstances. In that case, a husband dying from Leukemia had his sperm cryopreserved, so that his wife could conceive after his death. Approximately sixteen months after the husband's death, the wife was successfully inseminated with the husband's sperm and twins were born approximately two years after their father's death. 72 The wife applied for Social Security survivor benefits on behalf of the twins and was denied, on the basis that the wife had not established that the children were the husband's children within the meaning of the Act. 73 On appeal, the Social Security Administration's decision was reversed.
The Court noted in Woodward that the Massachusetts intestacy statute referencing posthumously conceived children did not limit the class of posthumously conceived children to those in utero at the time of the decedent's death. 74 As such, posthumously conceived children conceived through assisted reproduction are not expressly prohibited from inheriting under the state's intestacy laws. The Court also noted that all children should be treated equally, regardless of the circumstances of their births. 75 That being said, such children's rights must be somewhat limited due to the balancing of their interests with the state's interest in the orderly administration of estates, and the genetic parent's reproductive rights. 76 The two major interrelated concerns with respect to the orderly administration of estates include: the length of time that is reasonable to keep an estate open and the fairness of reducing the shares available to pre-existing children, by allowing posthumously conceived children to inherit.
Some states have enacted time limitations that, in effect, exclude posthumously conceived children who are born after that time limit from inheriting. 77 It has been suggested that imposing time limits is both fair and constitutional as heirs alive at the time of the decedent's death deserve to receive their distributions in a reasonably prompt time. 78 The majority of states, however, have no time limitations. It would seem that in those states, children born after an estate was administered would be precluded from inheriting as it is unlikely and impractical to reopen an estate for the benefit of an after born child after final distributions have been made.
The Woodward court reasoned that children born posthumously are technically non-marital children, since death ends a marriage. 79 All non-marital children in Massachusetts have to obtain a judicial determination of paternity in order to inherit from their father's intestate estate. 80 requirement for posthumously conceived children to inherit in Massachusetts is proving paternity, which essentially equates to proving genetic consanguinity. The other requirements are that the surviving parent (or child's legal representative) must prove that the decedent consented to posthumous reproduction and to the support of any resulting child. 81 Presumably, the latter two consent requirements serve to protect the reproductive rights of the decedent. In an action to establish inheritance rights of a posthumously conceived child, notice must be given to all interested parties, including heirs who would take a larger share but for the existence of the posthumously conceived child. The court went on to note, that even if all the above mentioned requirements are met, time limitations may preclude a claim to inherit. 82 The Ninth Circuit decision in Gillett-Netting 83 involved a claim for Social Security survivor benefits by the mother of twins conceived ten months after their father's death. The children were conceived using sperm their father deposited before undergoing chemotherapy for the cancer that quickly took his life. Initially, the children were denied benefits on the basis that they were not the decedent's children under the Social Security Act and were not dependant upon the decedent at the time of his death. 84 The decision was reversed when the higher court determined the children were the decedent's legitimate children under Arizona law, and therefore deemed dependant upon him, entitling the children to benefits.
In Gillett-Netting, the United States Court of Appeals for the Ninth Circuit noted that parentage was not in dispute because the children were unquestionably the biological children of the deceased wage earner. Since case law firmly establishes that a natural (meaning a biological) child is a child under the Act, there was no need to analyze whether the children were the decedent's children for purposes of the Act. 85 Secondly, "legitimate" children, meaning those born to a marriage, such as the children at issue, do not need to establish dependency on the decedent, as they are deemed dependent under the Act. 86 As such, the children, both being the dependant children of the decedent, were entitled to benefits.
In Louisiana, children conceived posthumously through assisted reproduction are prohibited from inheriting because they do not exist at the moment of the death of the parent. 87 Security benefits, counsel argued that excluding the child from being able to obtain benefits was unconstitutional. 88 In deciding not to defend against that argument, the Social Security Administration dropped its case and agreed to pay benefits to the child. 89 This case stands for the proposition that even when state law does not consider a posthumously conceived child a child of the decedent, a possibility exists that the child might still be entitled to benefits. In general, the social security cases seem to favor the rights of the children whenever possible.
A predominant theme in relation to children of assisted reproduction is that the decedent gamete provider must have consented in writing or at least such consent to posthumous conception must be clearly established by other evidence. Absent that consent, it seems that most posthumously conceived children would probably be denied the right to inherit from the decedent. The consent issue gets interesting in cases where sperm is extracted right after a person's death (a process known as sperm harvesting).
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What if the couple had talked about having a child, death was unexpected, and the wife still wanted to fulfill her dreams of having genetic children with her late husband? What will suffice as "consent" of the decedent? In such a scenario, the reproductive rights of both the decedent and the surviving spouse are at issue. Without a doubt, more litigation will be spawned in this area, as more and more rights are implicated by the possibility of posthumous reproduction, especially those of pre-existing family members, such as older siblings.
Some potential problems can be avoided by creating thorough estate planning documents, clearly outlining the intent of the parties. Some clients may be resistant to highlighting unusual conception scenarios in their estate documents, especially if the children conceived through assisted reproduction are unaware of how they came into being. Nevertheless, it is important for attorneys to advise their clients of the potential complications in failing to address the circumstances of their children's births in their estate plan. Absent an estate plan, a court will solve disputes by applying applicable state law, which may or may not result in the decedent's wishes being honored or in any resulting child's interests being protected.
